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NOTES 


In Koss v 
Denver, 3 Federal Reporter 185, Judge 
McCrary sitting in the U. S$. Cireuit 
Court for Colorado, reaffirmed the doe- 


Virst National Bank of 


In 


exist 


the 


Carrying 


ers view of facilities which 


now for on trade in 


various places by soeans of the free. 


dom of communieation which exists 


| 
trine which has frequently been declared | between them. some trades may be 


aerate Le . 
that the Federal courts have jurisdic-| entitled to protection over the whole 
| ; 


tion over al! suits by and against Na- 
tional Banks irrespective of the sub- 
ject matter. This is by virtue of the 
provisions of Section 629 of the Re- 
vised Statutes. The cases referred to 
were First Nat. Bank of Omaha v. 
County of Douglass, 3 Dillon 298 ; 
Bank of Bethel v. Palnoque Bank, 14 
Wall. 383, 395 ; Kennedy v. Gibson, 8 
Wall. 498; Osborn v. United States 
Bank, 9 Wheat. 738. 


In Rowsillon v. Rousillon, English 
High Court of Justice, Ch. Div., Feb- 
ruary 23, 1880, Albany L. J., Sep- 
tember 11, 1880, it was held that there 
is no hard and fast rule that a contract 
in restraint of trade unlimited as to 
space is invalid, but the invalidity 
depends on the reasonableness of the 
contract. This depends on cireum- 
stances ; the restriction must not be 
larger than is necessary for the rea- 
sonable protection of the plaintiff ; some 
trades require greater space than oth- 


37 





| kingdom; the rule limiting the restrie- 


tion in regard to space would afford 
trade 
as these while it would be quite suffi- 


inadequate protection to such a 


cient for the protection of others. The 
burden of showing the contract to be 
invalid is upon the defendant; he must 
make if plain that the restriction ex- 
ceeds in extent that to which the plain- 
tiffs are entitled for the protection of 
their trade. 

The court also held that a contract 
against public poliey will not be en- 
forced by English Courts, although the 
contract is valid in the country where 
it was made and was entered into be- 
tween foreign traders. 

jourt of the United 
States adopted at its last term the fo! 
lowing rule: 

*All records and arguments printe 1 
for the use of the court must be of such 
form and size that they can be conven. 
iently cut and bound so as to make an 


Tue Supreme 
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ordinary octavo volume. After the) 
first day of October, 1880, the clerk 
will not receive or file records or argu- 
ments intended for distribution to the 
judges that do not conform to this 
rule.” 

The size required is 9 by 5% inches. 
It a simple and 
obvious thing for to 
their briefs and eases printed in a suit- 


would seem to be 


lawyers have 
able form for using and preserving, but 
experience makes it very evident that a 
rule of court is required to compel them 
to do thisfsimple and obvious, thing. 
Nothing short of an Egyptian roll of pa- 
pyrus could be more troublesome to use 
and difficult to file away in good order 
than the pamphlets which are presented 
every term to our own courts in Tren- 
ton. They are longer than any bound 
volume and more than twice as wide as 
any bundle of law papers and they are 
printed on such stiff paper that if they, 
can possibly be folded they act very 
much after the fashion of a steel spring, 
They ought to be printed on thin flex- 
ible paper of the ordinary octavo size, 
smaller than this Journal; then they 
would not be so thick as they are now | 
and could in most cases be easily folded 
with the papers in the cause. They 
could at least be carried in an ordinary | 
satchel and would not be troublesome | 
to hold in the hand while reading. 
Apart from the convenience of hand- 
ling, there is another purpose in the | 
rule of the Supreme Court, and this is | 
the principal object of the rule, that | 
the briefs and cases may be easily filed | 
and preserved for future reference. | 
For such a collection, itis essential the | 
pamphlets should be uniform. Uni- | 
form, they would make a valuable libra- 


ry—irregular, they make nothing but a 


collection of miscellaneous pamphlets. | 
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of the Secretary of State, but no one 
ever attempts to refer to them. If all 
the records and arguments in every 
court were printed in the same form 
and of the & copy 
every one were filed in the State Libra- 


same size and of 
ry and bound in volumes with an index 
of the names of the cases, they would 
be a valuable mine of legal material- 
They would supply a defect which is 
felt in the reports and would furnish 
without difficulty the and the 
arguments of counsel, and, with all the 


facts 


rubbish that would be preserved, there 
would be not unfrequently a brief of 
great value or of much historical in- 
terest 

We respectfully suggest to the courts 
io make a rule like that of the United 
States Supreme Court which we have 
quoted, and to add to it another pro- 
vision which the same courtzhas adopt- 
ed, viz, that the pamphlets shall be 


made of thin paper. 


Davis v. Hardin was decided by 
the Court of Appeals, of Kentucky, 


») 


July 2, 1880. 
court is reported in the Kentucky Law 


The decision 


The opinion of the 


Reporter tor September. 
was upon the meaning of a written in- 
strument, but it nowhere appears what 


the words of the instrument were- 


Now it may be interesting to the inti- 


mate friends of the parties to know 


what was meant by the deed, but the 


value of the decision to the members 
of the bar is impaired by this omission 
to state the terms of the writing under 
discussion. We must make the most, 
however, of what we have before us, 
for we ave assured by the editor that 


the case will not appear in the regular 


| reports. 


So far as we can gather from some 


The briefs and cases in the New Jersey | expressions used by the judge in his 
Court of Appeals are filed in the office | opinion, the instrument was a deed of 
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trust made by a husband, whose name 
seems to have been Jones, by which he 
conveyed his property to a trustee for 
the benefit of his wife and children. | 
After the deed was made, Jones and | 


. . e | 
his wife separated and were divorced | 


and each of them married again and 
died leaving a child by the second 
marriage, and now it was claimed by 
the first Mrs. Jones’ representatives 
that she was entitled to an equal share 
with each of the children of herself and 
Mr. Jones. The court after declaring 
that “the object of all construction is 
to discover and effectuate the intention 
of the person whose writing is to be 
construed, and that technical rules are 
not to be followed when the court is 
satisfied that to follow the rule is to 
defeat the intention,’’ proceed to con- 
sider the circumstances, and hold that 
the intention of the grantor was to give 
his wife an estate for life, and the re- 
mainder of the whole property to the 
children. They say that “when a man 
makes provision for his wife and chil- 
dren he should be presumed to do so 
with the intention to give the whole to 
the wife for life, remainder to their 
children, unless a contrary intention is 
manifest from the terms of the pro- 
vision or from the facts and cireum- 
stances attending it.” It appeared that 
the wife was to have the joint use of 
the property with the husband or else 
that the trustee was to pay the entire 
profits to the wife, so that there was 
no present provision made for the only 
child they then had and that this child 
was an infant of tender years. 


Tue Pennsylvania judge who charged 
a jury that the erection of a “Liberty 
Pole” in a street was in itself a nui- 
sance, must have been «a foreigner, or 


one of those bloodless Americans whose 





souls are not stirred by the sound of 
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firecrackers on the Fourth of July. 
The Supreme Court of Pennsylvania, 
however, have rescued this emblem of 
our liberties from destruction and ree- 
ognized the Liberty Pole as only sec- 
ond to the American Eagle as a pre- 
serve of the patriotism of the people. 
In The City of Alleghany v. Zim- 
merman, Pa. Sup. Ct., Legal Intelli- 
gencer, Sept. 17, 1880, it appeared that 
in the campaign of 1876 the Republi- 
cans of the neighborhood erected a 
“liberty pole” on East street in the 
city of Alleghany. The pole was about 
150 feet high and 14 by 14 at the base ; 
it was well made and toall appearances 
It stood for some three 
wind of un- 


it was strong. 
or four weeks when in a 
usual violence it broke some forty feet 
from the ground and a piece of it fell 
upon a boy and injured him. Suit 
was brought by the boy against the 
city on the theory that the pole was 
an obstruction in the street and that 
whether it was sound or rotten the city 
was liable. 

The court below adopted this theory 
and charged the jury that the pole was 
a nuisance per se and that if the plain- 
tiff was injured by its fall he was en- 
titled to recover. On appeal the Su- 
preme Court granted a new trial on 
the ground of a misdirection. They 
held it is not every obstruction in a 
highway that is a nuisance per se, 
and that a liberty pole is not an un- 
reasonable obstruction. Speaking of 
the origin and use of liberty poles they 
The erection of liberty poles 
appears to have been almost coeval 
with the birth of our nation. As the 
name imports, they were erected to 
symbolize our liberties, and as a mode 
of proclaiming that we had thrown off 
all allegiance to the government of 
Great Britain. At first they appear to 
have been used as expressive of con- 


say : 
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currence in the principles embodied in| they held that the doctrine of Pothier 
the Declaration of Independence. As! las not been affirmed in England. 

time passed on they began to be erect-| If this aspeet of the subject of con 
ed by each political party of the coun, | tract by letter had been presented di 
try, to express its greater devotion to | rectly for decision in an earlier case, 
the rights of the people. As the ob- la good deal of the confusion would 
ject of their erection was patriotic, and | have been avoided, but “singularly 
with a view of inciting a spirit calen-| enough,” as the court say in this case. 
lated to advance the public welfare, | “the very reasonable proposition that 
they were placed on public highways|a revocation is nothing until it bas 
and public squares. The people so} been communicated to the other party, 
desired it. The municipal authorities | has not until recently been laid down, 
assented to it. It is a custom sane |no case having apparently arisen to 
tioned by a hundred years, and inter-| call for a decision upon the point.” If 


woven with the traditions. memories | this principle had been borne in mind 


und conceded rights of a free people. | the courts might have been spared the 


Unless forbidden by the authorities, if | attempt to define what overt act short 
has been considered the exercise of aj} of actual communication to the other 
lawful license incident to citizenship. | party was necessary to constitute an 
~ acceptance, for the real solution in 

Tue subject of the completion of a | many cases was that the offer had not 
contract by letter (or rather contract} been properly revoked before the ac 
inter absentes) has come again before ceptance was actually received. See 
an English Court in the ease of Steven-| Adams v. Lindsell, 1 B. and Ald. 681; 
son v. Me Lean, Q. B. Div., May, 1880.| Dunlop v. Higgins, 1 H. L. C. 481, and 
This time the question was whether it| the cases on this subject collected in 
is true, as Pothier says, that in order) Langdell’s Select Cases on Contracts, 
to constitute a contract, there must be| Vol. L. The principle was recognized 
the assent or coneurrence of the two|in America some years ago by Nelson, 
minds at the moment when the offer! J., in Taylor v. Merchants Fire Insur- 
is accepted, so that if the party making | ance Co., 9 How. 390, but he did not 
& proposition changes his mind before | avail himself of it to cut short a long 
the other party has accepted it, the! and unsatisfactory discussion upon the 
acceptance is of no avail, although no|subject of acceptance. Lush, J., in 
notice of the withdrawal of the offer| the principal case refers to this deeis- 
has been given, and time was granted |ion of Nelson, J., upon the subject of 
to accept or reject the offer. It was} revocation and says: “In America it 
supposed that this opinion was sanc-! was decided some years ago that ‘an 
tioned by the court of Queen’s Bench | offer cannot be withdrawn unless the 
in Cooke v. Oxley, 3 Term Rep. 653;| withdrawal reaches the party to whom 
but the court distinguished this case it is addressed before the letter of 
showing that it only determined that) reply announcing the acceptance has 
aman who gives time to another to! been transmitted, (citing the case) and 
accept an offer is not bound to wait|in Byrne v. Van Tienhoven, 49 L. J. 
until the time expires, becquse such a| C. P. 316, my brother Lindley, in an 
promise is without consideration and | elaborate judgment, adopted this view 
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and held that an uncommunicated revo 
all 


purposes and in point of law no revo 


cation is revocation, for 
cation at all.” 

Some remarks on the subject of con- 
tract by letter may be found in 2 N. J. 
Law Jounnan 356, and we earnestly in 
vite attention to a masterly discussion 
of the subject in the Summary of 2d 
Edition of Langdell’s Select Cases on 

Jontracts, p. 987. 


How interest shall be recovered upon 
a past due bond which names the rate 
up to the day of payment, but not be- 
yond, is a question npon which the 
courts cannot agree. The whole sub- 
ject was discussed in an authoritative 
manner by the Court of Errors and 
Appeals of New Jersey in Jersey City 
v. O Callaghan, 12 Vr. 352, the 
rule was laid down very plainly that 
will to 


run at the rate agreed upon by the 


and 


interest upon loans continue 
parties, or in the absence of agreement, 
at the then existing legal rate until the 
money is paid, although the time of 
payment is past and no stipulation bad 
been made in regard to the rate that 
should be paid after the maturity of 
the debt. This the 
they considered justified by the invet- 


rule court said 
erate and well known practice with 
respect to loaning money in this State 
by which loans that are intended to 
stand as permanent investments are 
usually in form made payable ina short 
time ; so that as a question of inten- 


tion it might properly be implied that 


the loan was continued at the original 
rate. The court distinguished between 
interest upon a loan which they called 
interest proper, and interest arising 
from the detention of money due upon 
the 
contract or legal duty. 


breach of 


in 
the court said compensation is awarded 


the sale of goods or au 


this case 


practical | 
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| by way of damages and not properly 
as interest. 

Now the Court of Ap 
‘peal in the recent case of Good. 


chap v. Roberts, 42 L. T. Rep., N. 8. 
666, hold that interest, after maturity, 


English 


on an interest bearing contract is to 
be recovered as damages, and decides 
that the rate after maturity should be 
limited to five per cent. or the usual 
commercial value of money, that being 
the 


recommended to give in an action at 


unmount which a jury would be 


law for the non-payment of money on 
We 


report of the case, but judging from 


nu day certain. have not seen the 
an abstract of it in the Albany Law 
Journal of Sept. 11, 1880, the ques 
tion arose upon a proof of claim by 
a mortgagee against the estate of a 
decedent, and the facts were that the 
mortgage recited an agreement for a 
loan of ten per eent., the mortgagor 
covenanted for the payment of the 
principal at the expiration of twelve 
months, and for the payment of inter- 
est in the mean time at ten per cent. 
per annum; but there was no covenant 
for the payment of interest if the bond 
(In this re- 
spect it was like an ordinary money 


were not paid when due. 
bond.) The principal was not paid at 
the end of the twelve months, but the 
interest at ten per cent. was paid for 
several years. The question was at 
what rate the mortgagee should be 
allowed interest against the estate 
since the last payment and the court 
allowed only five per cent. ‘This seems 
to be inconsistent with the ruie 


down by the Court of Errors in the 


laid 


cause we have referred to. 

There is no difference in principle 
setween the case of an over due bond 
expressing a certain rate of interest up 
to the day of payment and not after, 





and the case of a change in the legal 
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rate of interest. If such a bond bears 
interest when*due at the usual value 
of money, then if the legal rate is 
changed” the to be 
changes too; ‘the flegal rate in this 


rate recovered 
country is considered by the courts 
the commercial value of money and is 
the true measure of damages in the 
absence of contract. 

It is possible in view of this decision 
that the rules laid down in Jersey City 
v. OCallaghan 
They are not necessarily final, because, 


may be modified. 
although they were evidently carefully 
considered, they were not all necessary 
for the decision of the It 
only necessary for that purpose to hold 


case. was 
that interest upon an assessment ehang- 
ed with the change in the legal rate. 
The New Jersey rule appears to us, 
the 
It reconciles the law 


however, to be most reasonable 
and satisfactory. 
with the expectations of business men, 
explains conflicting decisions and ex- 
presses in a few words wliat we had 
gathered out of the various decisions 
to be the opinion to which the courts 
were tending. See 2 N. J. Law Jour- 
wat 104 


CONTRIBUTED. | 
MASTERS AND EXAMINERS IN 
CHANCERY. 


Herr Tenfelsdroeck, or ‘Thomas Car- 
lyle, celebrates the rising of a thought 


in bim with a whole half page. The 





result of the thought that the 
everlasting No pealed authoritatively | 


Was 


through all the recesses of his being, | 
and.as Herr says, “It is from this hour | 

° + ° | 
that I date my Spiritual New Birth or | 


Japhometie Fire-baptism: perhaps [| 


directly thereupon began to be a man.” 

. 5 Fite ; 
A “thought” has likewise arisen in me, | 
my will 


the result of which, in mind 


be to save the chancery suitors of the! 
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future from that cast-iron gravity, that 
grim and laughless look, that character 
izes the chancery suitors of the past. 
The burden of my lamentation is about 
Masters and Examiners in Chancery. 
The office of 
scends to us from that chaos of prin 
We are told 
therein that the office of master is one 


master and examiner de 
ciples, the common law. 
of great trust, requiring mueb legal 
knowledge. Their duties, »mong other 


things, were to mquire and_ report 
upon all references, to audit accounts, 
to tax all costs in that court, to sit, in 
the absence of the Lord Chancellor or 
Master of Rolls, with one of the judges 
for the purpose of hearing causes. 

The powers of the English masters 
were unlimited in regard to the reject. 


The 


and duties of our New Jersey masters 


ion of illegal testimony. powers 
and examiners are nowhere particularly 
defined, exeept in a solitary rule, in 
regard to masters, to which I will here- 
after refer. In regard to exuminers, 
as [ understand it, they make no re- 
ports whatever, but merely take down 
evidence, on notice machine like, altho’ 
they are of higher title than masters. 
Having no power to reject illegal evi- 
dence there is often taken down every 
thing, speaking with a slight tinge of 
the 


pre- 


from the glories of 
flag back the 
Adamites, making nauseous swamps 
for the overworked Chancellor, Vice- 
Chancellor or some luckless master to 


metaphor, 


American to 


wade through, and all this at twenty 
cents per folio, in most cases not eount- 
ing the precious time of the learned 
counsel attending, besides costs to be 
taxed. The only place where the duties 
of a master are explicitly alluded to or 
defined, is in the 159th rule, which ap- 
plys only to divorce cases and conse- 
quently to special masters only. In 
this rule, although the power is given 
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to reject certain kinds of evidence, still, 
if parties or counsel insist, illegal evi- 
dence must be taken down at the price 
We find then, that when 


matters are referred to masters or when 


aforesaid. 


testimony is taken before examiners, 
of must 
And of 


references everything must be spread 


every kind evidence be 


spread out. in ease divorce 
out, if parties or counsel insist and 
That's their beau- 
Ex- 


cellent remedies have wlready been ap- 


they always insist. 
tiful nature, natural or enltivated. 
plied. The object of this sermon is to 
The 


Vice-Chancellor has been created with 


muse the application of another. 
power to reject illegal or irrelevant 
testimony upon the objection of either 
party or of his own motion, but we only 
have one Vice Chancellor. Advisory 
masters have the same power and we 
have only ten. 


In New 


powers of the offices just mentioned 


York, referees have all the 


and there are far more of such referees 
in proportion to the number of liti- 
To make attorneys, indiscrimi- 
with 


power to reject all illegal or irrelevant 


gants. 


nately, masters and examiners, 


testimony, or with power to speed the 
would be 
worse than the present system. But 
Behold the 
“thought” aforesaid that. has usurped 


taking of such evidence, 


is there not a better way ? 
my mind! But first, a word in regard 
to the present system. Whenever a 
cuuse necessitates the taking of testi- 
mony before a master or examiner, in 
nine-tenths of 
cast for litigants. 


causes the die is 
Bonanzas_ for 


such 
the 


equitable fraternity ; sepulchres for the 


litigants. Theevidence is strung out 


ina big round hand. A solitary day 
of a week is selected for the taking of 
testimony. On that day, litigants, 
with all their witnesses, are there dress- 
ed for the occasion, for it is a big day 
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for them ; but some one, a counsel or 
the examiner, has a headache, or an ear- 
ache; the cause is, therefore,  ad- 
journed out of deference to the ache ; 
and when the testimony is at last 
started, days often are consumed 
in the pursuit of inconsequential mat- 
ters. Of are rules 
requiring evidence to be taken in a cer- 
tain time, but the solicitors consent 
these rules into a nullity. I have heard 
while  pre- 


course there 


a distinguished judge, 
siding in the Orphans’ Court, express 
indignation at the  reck- 
lessness with which illegal evidence 
had been amassed ; Ossa upon Pelion. 
My “thought” 1s this: Let there be 
examinations for masterships and ex- 
be available when 
attorneys have practiced one, two, 
three, or any number of years upon 
the rules of evidence. Let these 
ficers clothed with the powers 
above mentioned. The office of mas- 
would then be hon- 


a lofty 


wninerships, to 


of- 


be 


ter or examiner 
orable as well as lucrative and the pos- 
session of that title would be removed 
beyond mere letters of recommenda- 
Thus also, a career would be 
opened to « great many thought- 
ful and painstaking students whose 
mental temperaments incapacitate them 
for the duties and honors of the foram. 
This all would to the ben- 
efit of lawyers in the end, for parties 
would regard chancery suits with great- 
| think .the remedy could 
about by «a proper rule 
of chancery. If my remedy is in- 
becile, my object will not altogether 
fail of its xecomplishment if a thought 
is generated in older and wiser heads, 
the result of which will be a change. 
. S 


tion. 


redound 


er favor. 
be brought 


Read Judge Depue’s charge to the 
Essex Grand Jury about lotteries. 
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COURT OF CHANCERY OF NEW JERSEY. 


RECEIVER—CONTRACT- CORPOR- | 
ATION-—-MORTGAGE. | 


| 


of the City of 


Recei 


Company 


The National Trust Company 
New York v. Elias N. Miller 


. ; - 
the Silver Spring Paper 


ver of | 

On final hearing on bill, answer and | 
proofs taken before the Vice-Chancel- | 
lor. 

The facets are sufficiently stated in} 
the opinion of the court. 

Mr. Thomas N. MeCarter and Mr. ; 
Joseph D. Bedle for complainants. 

Mr. A. 

THE 
foreclosure suit, in which the validity | 
of the it 
founded, is disputed. 


(J. Keasbey for defendant. | 
Vice-CuaNnceLLtor: This is a| 


mortgage, upon which is | 
The mortgage, 
first, 
it is in fact, thongh not in form, 
that 


authority to make it, for the purpose 


because 
the 


no 


it is contended, is void, 


| 


deed of a corporation had 


for which it was made; and second, 
because it is the instrument by which 
the officers of the corporation, in whose 
behalf it was made, have attempted to 
effect a misappropriation of its assets 
in fraud of the rights of its creditors. 


The leading facts are almost entirely 





free from doubt or dispute. The mort- | 


1874, | 


| 


(ripere 
rire 


bears date February 26, 
A 


Just prior to its 


Tenney 


and was made by Willivm 


to the complainants. 


| 
date the complainants were the owners | 


they hoped to get the bondholders to 
/consent to accept new obligations for 


the interest in arrears. The complain- 
ants opposed this scheme with such 
effect that the officers of the 


Company deemed it advisable to pur- 


Railroad 


chase their bonds. They agreed to 
pay $253,300 for them in four install 
ments, with an interval of six months 
between each payment. The mortgage 
in suit was given as collateral security 
for the payment of these installments. 
The Railroad Company paid. no money 
on account of the purchase, and no 
other security was given, except the 
complainants were to retain the bonds 


| until they were paid for. At the time the 


bonds were purchased, the mortgaged 


|premises belonged to the Silver Spring 


Paper Company, and constituted near- 
ly the whole of its assets. The stock 
of the Paper Company at this time was 


lowned wholly by Amos Tenney and 


William D. Judson, and their wives 
and children, and these two gentlemen 
were prowinent officers in both cor- 
porations, Mr. Tenney being President 
Mr. Judson a 
Paper Company, and 


and Treasurer, and 
Director of the 
Mr. Judson being President, and Mr. 
Tenney Director of the Railroad Com- 
pany. By the terms of the contract of 
sale the Railroad Company agreed to 


of first mortgage bonds of The Chi- procure the Paper Company to execute 
cago, Danville and Vincennes Railroad | a mortgage to the complainants for 
Company to the amonnt of $298,000, | $50,000 as collateral security for the 
upon which default in the payment of payment of the price of the bonds, and 
interest due October 1, 1873, had been | the Paper Company afterwards adopt- 
of the Railroad} ed a resolution authorizing the execu- 
Company, for the purpose of maintain-| tion of such mortgage to the complain- 
of This resolution was subsequent- 


made. The officers 


ing themselves in the control the | ants 


road, put on foot a scheme by which} ly rescinded, and another passed an. 
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thorizing a conveyance of the mort- 
gaged premises to William D. Judson, 
ostensibly in fulfillment of a contract 
of sale for 2 consideration of $150,000, 
which the resolution stated was to be 
paid or satisfactorily secured. This 
resolution was adopted January 27, 
1874. On this last date a substitute 
was adopted directing a conveyance to 
be made to Willie A. Tenney, appar- 
antly in execution of a contract of sale. 
About the date of the adoption of this 
last resolution, the stockholders of the 
Paper Company executed a paper to 
the complainants assenting to the con- 
veyance to be made to ‘Tenney, acknow!}- 
edging the receipt, by the Paper Com- 
pany, of tie full consideration to be 
paid by Tenney and releasing the com- 
plainants from all obligation to see to 
the payment, securing an application 
Under 


last resolution the mortgaged premises 


of the purchase money. this 
were conveyed by the Paper Company 
to Willie A. Tenney, who, immediately 
on receiving title, executed the mort- 
gage in suit to the complainants, and 
two days afterwards reconveyed the 
mortgaged premises to the Paper Com- 
The 
mortgage conforms in its terms to the 


pany subject to the mortgage. 


requirements of the contract of sale 
of the bonds made by the complain- 
ants with the Railroad Company. The 
argument between Tenney and the 
complainants provides in express terms 
that he should incur no personal lia- 
bility by the exeention of the mortgage. 
No contract of sale ever existed be- 
tween the Paper Company and Tenney. 

The whole arrangement, so far as 
they were concerned, was a mere arti- 
fice, devised to throw around the exe- 
ecution of the mortgage a very thin 
appearance of legality. The assets of 
the Paper Company at this time were 
worth, according to the estimate of the 


38 


( 
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complainants, about $90,000 ; other es- 


timates put them at «a much lower 
figure ; and its liabilities amounted to 
about $35,000, some of which are still 
outstanding and unpaid. If the com- 
plainants’ estimate is accepted as cor- 
rect, and the mortgage is regarded as 
a valid instrument, it is quite clear that 
the execution of the mortgage plunged 
the Paper Company into a state of 
hopeless insolvency. It was impossi- 
ble to abstract $50,000 from its avail- 
able means, leaving it but $40,000 to 
pay its debts and to foster its business 
at a all kinds of 


property were rapidly declining in val- 


time when almost 
ue, without producing that result. The 
Railroad Company having failed to pay 
the first installment falling due| under 
their contract in the purchase of the 
bonds, this suit was brought to compel 
the payment of the mortgage. 

Both the complainants and Paper 
Company are corporations created un- 
der the Jaws of the State of New York. 
Since the commencement of this suit 
this court appointed the defendant, 
Miller, receiver of the Paper Company 
upon a petition by certain of its cred- 
itors, representing that all its property 
was located in this State, that it had 
suspended its business and become 
insolvent and that a receiver had been 


duly appointed in New York for the 


purpose of winding it up and making 
an equal distribution of its property ; 
he was subsequently admitted on order 
as a defendant and allowed to answer. 
The questions n dispute arise mainly 


ou his answer. The complainants deny 
the receiver's right or capacity to assail 
the validity of their mortgage, their 
contention being that he simply repre- 
sents the corporation, and must there- 
fore take its property subject to all 
such charges as the corporation itself 
would not be permitted to gainsay. 


~ 


% 
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This contention, it will be observed, 
mortgage is valid 
Without ex- 
pressing any opinion upon that ques- 


assumes that the 
against the corporation. 


tion now, I must say that I do not 
of 


resents 


think it is trne, either as a matter 
that the receiver re 


He 


ated by the corporation nor does he 


fact or law, 


only the corporation. is not cre- 


derive his power or his title from it, 


but he is brought into existence by 


cave life to 
with 


the same ewuthority that 
the corporation—he is invested 
He 


creation of the law for the protection 


title by the act of the law. is a 


of the rights of creditors and must nee- 


essarily be clothed with their attributes | 


and equities to accowplish the purpose 


ot creation. 


his 


the corporation nnd its creditors and} 


is invested with the rights and powers 
of both, so far as may be necessary to 
perform his functions. 

Independent of statutory provision 


and simply as a inatter of comity, this 


court will extend its aid to the 1eceiver | 


of a foreign corporation for the pur- 
pose of enabling him to get the pos- 
session of property which should in 
equity be applied im payment of its 
debts; Bidlack v. Mason, 11 C. E. Gr. 
230. In this case a receiver appointed 
under the laws of New York filed 
bill in this court asking to have a 
judgment recovered in the Supreme 
Court of this State against the corpor- 


a 


ation which he represented, and a 
sheriff's sale made under 
on the ground that the judgment was 


frandulent and had been used to put 


it set aside 


the property of the corporation beyond 
the reach of its honest creditors. A 
receiver was appointed tu take posses- 
session of the property and hold it 
during the litigation. By express pro- 
vision foreign corporations doing bus 
iness in this State, are made subject to 


He represents both | 
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all the provisions of our statute con- 
cerning corporations, as far as the same 
can be applied to foreign corporations ; 
Rev. 196 § 103. The design of this 
enactment seems to me to be very 
The legislative design was, un- 


| plain. 


questionably, to confer upon this court 
the same powers in respect to insolvent 
corporations created by foreign juris- 
dictions baving property in this State, 
that it exercised over insolvent domes- 
tic corporations, so far at least as the 
exercise of such powers was necessary 
to the recovery of any assets, whether 
legal or equitable, which should go in 
Under 


ute, [ think, this court may appoint a 





discharge of debts. this stat- 
receiver auxiliary to the proceeding in- 
stituted against x foreign corporation 
\in the State which created it, and may 
the 


powers so far as they are necessary to 


properly invest bim = with same 
the collection and recovery of its assets, 
thatit is authorized to grant to the 
receiver of x» domestic corporation and 
I think it is bound, not only in virtue 
of this statute, but by the principles of 
u just comity, to extend to him the 
same remedies and rules of judgment 
in the recovery of the assets of the 
corporation that it would give to the 
receiver of a domestic corporation, 
The order of appointment in this 
ase invests the with the 
full measure of power authorized by 
He is given full power 


defendant 


the statute. 
and authority to demand, sue for, col- 
lect, receive and take into bis posses- 
sion all rights, credits, and property of 
every description belonging to the cer- 
poration at the time of its insolvener. 
Under 
vrant, it has been decided by the court 


a much less comprehensive 
of Errors and Appeals that a receiver 
appointed under the statute providing 
a method for the discuvery of property 


belonging to a judgment debtor has 
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‘apacity to maintain a suit in equity to 
annul a sale of personal property made 
in fraud of ereditors, to remove 
frandulent liens placed thereon ; Miller 
v. Mackensie, 2 Stew. 291. There can 
be no doubt, under the rule established 
by this adjudication, that it would be 
in this 


or 


competent for the receiver 
vause, in his official character, to bring 
a suit in eqnity to nullify the mort- 
gage in question. He holds the title 


to the mortgaged premises ; he also has 


a right to their possession and he also 


can sell and convey them. Adopting 
an argument, very forcibly put in the 
case just cited, we may say it cannot 
be pretended, if the mortgages were in 
possession, that this receiver could not 
maintain an action of ejectment against 
them, and if he established the fact 
that the mortgage was a fraud upon 
creditors that he would not be entitled 
to recover. Why, if this be so, is he to 
be confined to such action and to be 
excluded from taking his case before 
a tribunal that is competent not only 
to adjudge with regard to his right to 
the property, but also to remove from 
it a fraudulent and pretended claim 
which, so long as it exists, renders it 
unsalable in his hands? His right of 
action and his right of defence are in 
this instance, in my apprehension, re- 
ciprocal,.and if he has produced suffi- 
cient evidence of the invalidity of the 
mortgage to entitle him, if he were 
complainant, to a decree so adjudging, 
he is upon the same evidence entitled 
to a decree of Wire it 
appears that a corporation is attempt- 
ing by suit to enforce a contract which 
it had no power to make, and the con- 
tract for that reason is void, the de- 
fendant may avail himself of this de- 
fense by answer; Mutual L. and F. 
Ins. Co. v. MeKelway, 1 Beas. 133. In 
my judgment the receiver stands be- 


dismissal. 
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fore the court invested with the rights 
and equities of the creditors of the 
Paper Company and has, therefore, a 
right to ask judgment against this 
mortgage, if he has shown that it was 
executed in fraud of their rights. 

This brings us to the question, is this 
mortgage a valid instrument against 
the creditors of the Paper Company ? 
and the creditors here meant are those 
whose claims accrued subsequent to 
the execution of the mortgage as well 
as those whose claims existed at its 
date. The Paper Company was form- 
ed to manufacture paper and to vend 
and sell the same. No other purpose 
or object is expressed in its certificate 
of incorporation. Prior to the exeecu- 
tion of the mortgage it had no busi- 
ness relation, connection or transaction 
with the Railroad Company or the 
complainants. A foreign corporation 
owning lands in this State may, under 
our statute, convey or mortgage them, 
Rev. 195, $99. The conveyance by the 
Paper Company to ‘Tenney was in every- 
thing but its form, a mortgage. The 
title was putin him merely to ,enable 
him to do what the Paper Company 
wanted to do itself, but what it could 
not do itself without having the papers 
display upon their face the rank illegal- 
ity of the transaction. The convey- 
ance to him was an artifice invented to 
hide the real nature of the transaction. 
The complainants, if not participants 
in the invention of this crooked scheme, 
mortgage with full 
knowledge of it. The evidence on this 
point is conclusive. It is found first 
in the original contract which provided 
that the Paper Company should exe- 
cute a mortgage directly to the eom- 
plainants. Second, in the terms of the 
mortgage itself, for if the complainants 
had for one moment supposed that 
Tenney was an actual purchaser and 


aceepted their 
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had in good faith agreed to pay $150,- 
000 for the mortgaged premises, it can- 
nut be believed that they would, with- 
out consideration, have relieved him 
from all personal liability for the mort- 
Why should In 


that case he would have been bound in 


gage debt. they ? 
law and honor to pay the whole of the 
purchase money, and they could have 
had no possible motive or reason for 
relieving him gratuitously from any 
But if they un- 
derstood that he was used simply as an 


part of his obligation. 


instrument in a scheme to accomplish 
by indirection what the Paper Com- 
pany could not do directly, then it is 
easy to understand their conduct. And 
third, if the fact that the complainants 
accepted an assent, executed to them 
selves by the stockholders of the Paper 
Company, assenting to the conveyance 


ants from all obligation to see to the 
payment or application of the purchase 
money, it is impossible to misunder- 
stand the meaning of these facts or to 
misinterpret their force. The validity 
of this mortgage is indefensible, except 
on the theory that it was within the 
scope of the powers of the Paper Com- 
pany to donate the half or the whole 
of its property to the Ruilroad Com- 
pany regardless of the rights of its 
It 


possessed no such power, and if it had 


creditors or the public. is clear it 
attempted to do so by open and direct 
means its acts would have been so con- 
spicuously w/tra vires as to strip it of 
the least appearance of validity. It is 
a cardinal rule of the law of corpora- 
tions that a corporation created by the 
statute can exercise no power and has 
no rights, except such as are expressly 
given or necessarily implied ; Hunting- 
ton v. Savings Bank, 6 Otto 393; 
Grant on Corpo., 13 Marg'l; Angell 
and Ames on Corpo., $111; Green's 


| the 
to Tenney and releasing the complain- | 
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Brice, 29. 
has formed part of our statutory sys- 
tem ; Rev. Stat. of 1846, 136 §3; Revis- 
ion 177, $3; Mutual L. and F. Ins. Co. 
v. McKelway, 1 Beas. 135. Nor can 
the power of a corporation be in the 


This rule for a long time 


slightest degree enlarged or extended 
by the assent of its stockholders or by 
any action they may take. In Black v. 
Delaware and Raritan Canal Co., 9 C. 
E. Gr. 464, the Court of Errors and 
Appeals affirmed that no majority of 
stockholders, however large, has a right 
to divert one cent of the joint capital 
to any purpose not consistent with and 
growing out of the original fundamental 
purpose of the corporation; and the . 
Supreme Court of the United States 
has recently declared, following a judg- 
ment of the House of Lords, in which 
Lord Chancellor, (Sel- 
bourn) and the late Lord Chancellor 
(Cairns) and Lords Chelmsford, Hath- 
erly, and O'Hagan concurred, that the 
broad doctrine is now established that 


present 


a contract not within the scope of the 
powers conferred on a corporation, 
cannot be made valid by the consent of 
every one of the shareholders, nor can 
it by any partial performance become 
the foundation of a right of action ; 
Thomas v. West Jersey R. R. Co., 
Inter. Rev. Record June 7, 1880, 181. 
While it must be admitted that this 
doctrine has not received the sanction 


of every eminent judge who has been 
called upon to enforce it, yet I think it 


is now vouched for by such august 
authority, and is so manifestly sup- 
ported by sound reason and the high- 
est considerations of policy that it 
must hereafter be accepted universally 
as expressing the true rule of judg- 
ment in such cases. I am of opinion 
that it was not within the scope of the 
powers of the Paper Company to donate 
the half of its property, or to do what 
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was practically the same thing, to make 
a gratuitous pledge of its property for 
the debt of another corporation, nor 
do I think it could do by indirection 
what it was incompetent to do directly. 

There is another important principle 
which I think it my duty to enforce in 
deciding this case. Equity regards the 
~ property of a corporation as a fund 
held in trust for the payment of its 
debts, and if others than bona fide 
creditors of the corporation, or pur- 
chasers, possess themselves of it they 
take it charged with this trust, which 
a court of equity will enforce against 
them. This is now a well recognized 
rule of equity jurisprudence, and the 
courts of no State have enforced it with 
more firmness than those of the State 
which gave corporate entity to both of 
these corporations ; Bartlett v. Drew, 
_57N. Y. 589; Lawrence v. Nelson, 21 
N. Y¥. 158; McLaren v. Pennington, 1 
Paige 111 ; Nathan v. Whitlock, 3 Edw. 
Chy. 215; S. C. on Appeal, 9 Paige 
152 ; Curren v. State of Arkansas, 15 
How. 307 ; Wood v. Drummer, 3 Mason 
308; Sawyer v. Hoag, 17 Wall 620; 
Field on Corpo. § 403. 

The same principle, in a more am- 
plified form, was promulgated by Chan- 
cellor Williamson in Redmond v. Dick- 
enson, 1 Stock. 507. In that case one 
of the directors of a corporation had 
purchased cert»in machinery for it at 
one price and afterwards charged it to 
the corporation at an advance of $10,- 
000. This charge was made with the 


consent of the other directors, who, |, 


with the director who made the pur- 
chase, held all of the stock of the cor- 
poration. The Chancellor was con- 
vineed that the $10,000 had been divid- 
ed among all the directors.. The valid- 
ity of this remarkable transaction was 
attempted to be defended the 
ground that nobody was harmed by it, 


on 
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that inasmuch as the directors owned 
all the stock, and they consented, no 
one else had sufficient interest to en- 
But the Chan- 
cellor very pertinently asked, “Were 
not the public interested ? Why did the 
charter require a certain amount of 
money to be paid in as capital upon 
which the company were to do busi- 
ness ? Was it not for the protection of 
the public with whom the company 
were to obtain credit and to deal? 
** * * Did it make no difference, 
though these directors were the sole 
stockholders, whether the capital was 
improvidently «iminished or safely 
guarded and preserved as a fund for 
the future operations of the company ? 
Was it not a breach of trust for the 
directors so to speculate on the capital 
for their individual benefit as to lessen 
the security which the legislature in- 
tended to provide for the protection of 
dealers and the business com- 
munity? The directors of a corpora 
tion cannot speculate with its funds or 
its credit and take to themselves the 
profits of their ventures. Even if they 
are the only persons interested as 
stockholders still they have no right 
to do so, for such transactions aré 
opposed to the policy of the law and 
cannot in any manner be countenanced 
in a court of equity.” No argument is 
necessary to apply these views to the 
case in hand nor to show the pertinency 
of the principle above adverted to. 
The complainants are in no sense bona 
fide creditors or purchasers of the 
Paper Company. They reached their 
present position by a very devious 
path. They took their mortgage with 
full knowledge that, as against credi- 
tors, its execution was an insidious 
fttempt to divert the property of the 
Paper Company from iis legitimate 
Indeed, I think it would be dif- 


title them to be heard. 


their 


uses. 





302 


ficult to imagine a transaction as more 
subversive of every thing like safety 
and security in the management and 
use of corporate property than the one 
brought in judgment here. 

Whether the assent of the stockhold- 
ers to the conveyance to Tenney will 
conclude them in case more money 
should be realized from the sale of the 
mortgaged premises than shall be suf- 
ficient to pay the debts of the Paper 
Company, fall within: the 


province of this court to consider or 


does not 
decide ; so far as now appears no citi- 
zen of this State is interested as a cred- 
itor. This court is, fherefore, only re- 
quired to exert an auxiliary jurisdiction 
It is only required to put its power in 
motion, so far as may be necessary 
to put the property of the corporation, 
located in this State, in such form that 
it ean be readily and conveniently ad- 
ministered, and after that is done to 
transmit it to the proper officer appoint- 
ed by the courts of the State of New 
York, to be there administered and 
distributed according to law. 

Iam of opinion that the mortgage 
sued on is without force or validity 
against the receiver; the bill must 
therefore be dismissed with costs. 


FORECLOSURE--RECEIVER. 


v. Cramer 
| Vice-Chancellor’s Chambers, Sept. 27 
In a suit for foreclosure one 
defendants presented a petition 
ing that he had a second mortgage for 


$9,500 on the mortgaged premises ; 


, 1880. | 
of the 


show- 
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land go to waste ; hedge rows had been 
allowed to grow up and large trees 
had been eut down. 

Mr. J. W. Robeson for the petition. 

Tue CHANCELLOR the of 
Cortelyou v. Hathaway, 3 Gr. Ch., de 
cided by Chancellor Williamson, has 
long been the leading authority in re- 


said ease 


gard to the appointment of receivers, 
The 


a receiver 


and I have always followed it. 
rule there laid down is that 
will only be appointed if the mortgagor 
is insolvent, the property is insuffi- 
cient security, and there is also’ evi- 
dence of bad faith on the part of the 
The rule is that mere in- 





mortgagor. 
| adequacy of the property and insolv- 
| eney of the mortgagor are not sufficient 
ground for the appointment of a_re- 
ceiver. In this case there is the addi- 
tional fact that is required and which 
shows fraud or bad faith, viz: the facet 
that the property has been allowed to 
go to waste. There are some cases in 
which it would be sufficient to stay the 
commission of waste by injunction, but 
It appears 





not such a ease. 


this is 
that the waste 1s permissive and con- 
sists in letting the property ran down 
lin not keeping it up as the owner 
| would for his own benefit ; the hedge 
/rows have been allowed to ran_ wild, 
ithe fields to be overgrown with weeds 


‘and valuable trees have been cut down ; 
‘the property is not worth even as 
‘much as the mortgage of the applicant 
alone, not to speak of the prior encum- 
| The interest on prior encum- 
'brances has been allowed to aeccumn- 
late ; no interest has ever been paid on 


brances. 


that the mortgaged premises were in- | 
sufficient to satisfy the encumbrances ; | 
that the mortgagor was insolvent; that | was wade five years ago ; notice of this 
rior encumbrances had beea allowed | application Las been given to the mort- 


the mortgage of the applicant which 


| 
to accumulate, and that the mortgagor | gagor and the hearing upon the order 


who was in possession was allowing | to show cause has been adjourned two 


the mortgaged premises to run down | weeks to give him an opportunity to 


| 
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answer, and yet. no defence has been | 


made; and although a mortgagor is | 
rarely put out of possession, yet under | 
these circumstances a receiver will be’ 


CASES BEFORE THE 


UNION CIRCUIT COURT. 


MUNICIPAL CORPORATION--TAK- 
ING LANDS. 
The Inhabitants of the City 
of Plainfield 
The city of Plainfield was held guilty of tres- 
pass in cutting down trees on land con- 


David J. Boice v 


demned for widening a street before they 

had paid the damages. 

Tried by consent of parties without 

jury. 

Mr. J. MH. Ackerman for plaintiff. 

Messrs. Suydam & Jackson for de- 
fendants. 

Van Sycker, J.: By the charter of 
the city of Plaintield the 
council has power to lay ont, alter or 
Damages to be paid to 


common 


widen streets. 
land owners are to be made by assess- 


ments upon lands benefited in pro- 





portion to benefits received ; see city 
charter, sec. 39, 40, 41, 42, 48. Sec- | 
tion 41 provides that upon payment | 
of the damages awarded, it shall ae 
lawful for the common council to cause 
the lands to be converted and used for 
the purpose of the public. 

An ordinance was passed for the 
widening of Cherry street over lands of 
plaintiff, and an assessment was made 
the dam- 





to him under the charter for 
ages occasioned to bim by the improve- 
ment. This assessment was certified 
tou the Supreme Court and set aside 
so far as concerned the plaintiff ; Boice | 


v. Plainfield, 12 Vr. 138. Upon the 


3038 


appointed and the mortgagor will be 
required either to pay rent or to sur- 
render possession of the property. 


INFERIOR COURTS 


strip of plaintiff's land, which was taken 
by the widening of the street, were 
three large shade trees, which before 
the said assessment was set aside were 
cut down by the street commissioner 
by order of the common council. The 
trees were so located that upon the 
widening of the street, in accordance 
with the ordinance, they would have 
been an obstruction to the drive way. 
After the said assessment was set aside 
by the Supreme Court, the plaintiff in- 
stituted this action of trespass to re- 
cover the damages done to his prem- 
ises by the removal of the trees. 

I find as a fact that the trees 
not a nuisance to Cherry street before 
it was attempted to be widened as 
aforesaid. I find also that the trees 
were cut down by the order of the 


were 


common council of the city, in pursu- 
wnee of their project of widening Cher- 
ry street. The only question, there- 
fore which I deem it necessary to con- 
sider, is whether this case is within the 
rule laid down in Paret v. Bayonne, 
11 Vr. 333. My impression on hear- 
ing the case was against the plaintiff's 
right to recover in this suit, but upon 
consideration, I think a different rule 
must apply to this case. The provis- 
ion in the city charter (Sec. 41,) that 
payment must precede the taking of 
the plaintiff's land, be disre- 
garded. The city had no right to en- 
ter upon the plaintiffs premises and 


saphnot 


| appropriate them to public uses unti] 
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such payment was made. The cutting 
of the trees was a trespass by the de- 
fendant. 

The plaintiff is entitled to recover 
the value of the trees to his premises 
for shade and ornament. 1 assess the 
damages of the plaintiff at four hun- 
dred dollars. 


UNION ORPHANS’ COURT. 


LAPSED LEGACY. 


In the Matter of the Last Will of Anne Eliza- 


abeth Scott, dec'd 
1X80, | 


{Decided June 23, 

On petition of the American Bible 
Society of New York. 

The will of the testatrix directed her 
executors to pay to the American Bible 
Society, of the city of New York, the 
sum of one hundred and fifty dollars 
for the purpose of making her mother, 
Jane M. Forbes, a life directrix of the 
society. Her mother died before the 
death of the testatrix. The executors 
considered the legacy as lapsed, and 
their The 


Suciety took exceptions to the account 


omitted it from account. 
and then filed this petition, praying 
that the executors might be directed 
tu pay the legacy. 

Mr. Joseph Alward for the peti- 
tioners. 

Mr. James O. Clark for the execu- 
tors. 
Court dismissed 
without costs. 


THe the petition 


FIRST DISTRICT COURT OF 
NEWARK. 


DEBT—PROMISSORY NOTE. 


Gray v. Thomas, et al. 

{Decided July 26, 1880. | 
This was an action of debt. In the 
state of cemand the plaintiff claimed 


two hundred dollars upon a promissory 
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note for two hundred and twenty-five 
dollars. The note Was set out in full 
and no credits were shown, but the 
plaintiff only claimed two hundred dol. 
lars. 

The defendants moved for a non- 
suit for want of jurisdiction. 

Mr. Edward Q Keasbey for the 
motion, contended that the statute 
giving to the District Courts of New- 
ark jurisdiction to the amount of $200, 
P. L. 1877, p. 234, did not contain a 
provision like section 3 of the justices 
court act, Rev. p. 539, declaring that if 
the debt or balance exceeded $200 the 
court should not be without jurisdic- 
tion, but the plaintiff might recover 
$200 and be barred from ever recover- 
He argued that with- 
out this provision the effect of the act 


ing the excess. 


was the sam: as that of the old justices 
court act before the adoption of section 
3. Under that act it was held that the 
justice had no jurisdiction if the debt 
exceeded one hundred dollars, and the 
plaintiff was not allowed to waive his 
claim for the excess, but if be brought 
be non-suited. The 
act giving the Newark District Courts 
jurisdiction to the amount of two hun- 


an action must 


dred dollars is precisely the same as 
the old act constituting justices courts, 
except only in the amount that may be 
sued for, and therefore this act must 
This 


act relating to the Newark courts is 


be interpreted in the same way. 


different from the acts increasing the 
jurisdiction of the other district courts 
and the justices of the peace, for those 
acts contain the provisions of section 3 
while this does not. Under this act, 
therefore, the plaintiff must be non- 
suited when he shows by his state of 
demand that the debt exceeds two hun- 
dred dollars. 

Mr. James 2. Howell, contra, was 
not heard. 
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Fort, J., denied the motion. He|or the testimony of one witness with 
said he thought it evident that it was such strong corroborative testimony 
the intention of the legislature to ex-| from other sources as will be equiva- 
tend the jurisdiction’ of the Newark | lent to the testimony of another wit- 
courts to the amount of two handred | ness is necessary to obtain a conviction, 
dollars without subjecting them to the | and the aceused on her trial was en- 
restriction which had already been | titled to the benefit of a reasonable 
done away within regard to the amount| doubt. Considerations of this char- 
of the debt. jacter which are peculiur to the crimi- 

‘nal law, may have secured her acquittal 

ESSEX OYER AND TER- jon the charge of perjury, irrespective 
of the question of the truth of her acen- 
sation. I refer to this subject for the 
JUDGE DEPUE’S CHARGE TO THE|double purpose of urging upon you a 

GRAND JURY- THE GEDICKE thorough and impartial investigation 

CASE—LOTTERIES AND 
POLICY TICKETS 
THE DUTIES OF 


A GRAND JURY. | 
[September Term, 1880 |plaint on a charge of perjury before 





lof the principal accusation, and with a 


cable, the practice of entering a com- 


| 
| 
i'view to discourage, as far as is practi- 
| 


GENTLEMEN oF THE Granp Jury :| the original complaint has been inves- 
Since the last term of this court one | tigated by the Grand Jury. The 
inquisition taken before « Coroner has | offence charged in the original com. 
been returned to this court. The Cor-|plaint is among the most pernicious 
oner’s jury certify that the accused is| crimes that can be comiitted in a eom- 
guilty of manslaughter. An examina-| munity, and an accused, if guilty, de- 
tion of the depositions returned with|serves the punishment which the Jaw 
the inquisition shows that upon the} prescribes for his offence; and if the 
testimony laid before them the jury|accusation be supported by sufficient 
reached a correct conclusion. evidence to satisfy the Grand Jury of 

A charge against one of the physi-| probable grounds to believe the aceus- 
cians of this city for malpractice will/ed to be guilty, an indictment should 
also be laid before you. The accused, | be presented without hesitation. With 
after the charge was made against him, | regard to the other feature of this case, 
procured the arrest of the complainant | the arrest of the complainant on a 
ona charge of perjury in preferring | charge of perjury, the practice is one 
the complaint. On the trial of that| that ought not to be encouraged. On 
charge the complainant was mheangeere the investigation of a criminal charge 
by the Court of Special Sessions, and | by the Grand Jury, the complainant 
you will not be called upon to investi- | may be indicted for perjury in making 
gate that accusation. Her acquittal is | the false accusation on oath, and under 
neither a determination of the guilt of | ordinary circumstances the question 
the party against whom she entered | whether the complainant has endeavor- 
the complaint, nor can it be regarded ‘ed to support the accusation by perjury 
as an expression of opinion by the should be relegated to the Grand Jury, 
court that he is guilty of the crime im-|6n the investigation of the original 
puted to him. On an accusation of | complaint, or at least the counter- 
perjury the testimony of two witnesses| charge should be postponed until the 
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Grand Jury 
accusation, 


ant on a charge of perjury before a 


Grand Jury has acted on his aceusa- | 


tion, ean only be justified when it ap- | 


pears that the accusation was plainly 
the product of perjury, or there is 
danger that the offender will abseond., 
and even then the complaint should 
not be entertained, exeept on the ad- 
vice of the public proseentor. I have 
referred to this subject with no inten 
tion of prejudicing the accused in the 
of the 


him, for [know nothing with respect 


investigation charge against 


to the merits of his ease. My purpose 


has been to use this oeeasion with a 


view to cdisecountenanee a practice 


which which LT find by no merns un- 
usual in this community. 
The attention of the court has been 
culled to violations of the law forbid- 
By section No. 51 of 
the Crimes’ act, all lotteries are deelar- 


By 


misdemeanor 


ding lotteries. 
ed to be common nuisances. sec- 
tion No. 52 it 


to give, barter, sell or otherwise dis- 


is made a 


pose of any ticket or share or interest 
in any ticket in any lottery, whether 
erected, set up or opened or made in 
this State or elsewhere, or the chance 
By section No. 53 


the issuing of any policy of insurance, 


of any sueh ticket. 


or the insurance or receiving the con- 
sideration for insnring the drawing of 
ticket, 
ticket in any lottery is also a misde- 


any number, or share in any 


meanor, punishable by fine and impris- | 


onment. In order to stimulate pros- 
ecutions under the statute to suppress 
the evil against which the act is direct- 
ed, one-half of the fine is given to the 
informer. The Supreme Court has de- 
fined a lottery to be a game of chance, 
a distribution of prizes by chance, and 
that 


evil 


declared 
the 


has 


ehanee is 


has acted on the first! 
The arrest of a complain- | 


oscope of this statute. 


the ingredient of | 
principle against | 
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which the prohibitory law is aimed, 
You will perceive that within this defi- 
nition is embraced any scheme upon 
which a return of more than the con- 
sideration paid’ may be obtained by 
chanee without regard to the purpose 
for whieh the seheme is devised, wheth 
But 
you need not be. embarrassed in’ the 


er it be Jandable or otherwise. 


/present instance by any consideration 


with respect to what may be the full 
The court is in- 
formed that the business of trafficking 
in lottery tickets and lottery policies 
is being regularly transacted between 
this city and the city of New York in 
to amenable to 
our laws and in clear violation of the 


The of this 


subject is earnestly commended to this 


such nm manner as he 


stutnte. investigation 
Grand Jury. 

to 
the nature of the service you have en- 


A few observations with respect 
tered upon will assist you in the per- 
of its 


Jury is an essential part of the machin- 


formance duties. The Grand 
ery for the administration of justice. 
Under our judicial system no criminal 
can be brought to justice save by his 
own consent, unless it be upon the 
In the 
administration of justice it is impossi- 
of effi- 
cient Grand Juries, or to exaggerate 


presentment of « Grand Jury. 
ble to overestimate the value 


the evils that will follow fiom the lax 
performance of duty by Grand Juries. 
Capable and efficient Grand Juries are 
the great conservators of the public 
peace, the terror of evil doers. A lax 
or indifferent performance of duty may 
transform this valuable institution into 
a promoter of crime, the shield and 
protector of the criminal, or the op- 
pressor of the innocent. Though there 
may be no apparent danger that in this 
intelligent community Grand Juries 
will ever fall away from the standard 
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of duty erected by the law, yet it is 
not amiss that every Grand Juror 


should be reminded of the responsi- 


bilities and importance of the duties | 


The 


service has always been regarded as 


upon which he is about to enter. 
honorable, and the consideration and 


esteem which have been entertained 
for the Grand Jury system in the past 
can only be secured for the future by a 
clear conception by individual Grand 
Jurors of the nature of their 


and of the responsibilities they have 


assumed, and by sernpulous exactness | 
iform them without regard to personal 


in the performance of those duties. 


The duty of a Grand Jury is two- | 


You | 


fold—inguisitorial and judicial. 
are to diligently inquire into the fact 
of the commission of crime. No pre- 
liminary complaint before a magistrate 


is necessary to give the Grand Jury 


jurisdiction, nor is it necessary that an 


individual complainant should prefer a 
camplaint before you. Any citizen 
having knowledge or information with 
respect to the commission of a crime 
has a right to appear before you as an 
informer, and upon such information 
it is your duty to enter upon the inves- 
tigation. Every citizen, as a member 
of the body politic, having knowledge 
of the existence of crime, has the same 
right to a hearing before the Grand 
Jury that an individual suitor has to 
have the merits of his case heard before 
a court of civil jurisdiction. He can 
no more jastly be turned away from 
the door of the Grand Jury room with 
his complaint of an infraction of the 
public law unheard, than he can be 
excluded from a civil court without a 
hearing of hiscomplaint of the invasion 
of his private rights. As a member of 
the community he has the same right 
to have his complaint of violation of 
the public law investigated by the 
Grand Jury that he has to have com- 


and 


duties | 
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plaints of infractions of his private 
rights investigated before a court of 
civil jurisdiction. If there be any well 
grounded criticisms apon the Gran 
Jury system, it is npon this head. Grand 
Juries are sometimes unwilling to hear 
investigate complaints, either 
through impatience because of the de 
tention from private basiness of indi 
vidual members or because they regard 
the complaints as too trivial to justify 


the expense of the proseention. They 


forget that in undertaking pablie du 


ties they assume the obligation to per- 


considerations, and that the reign of 
luw as exhibited in the punishment of 
minor offences operates to prevent the 
commission of higher crimes. 

I have not the information that will 
enable me to state the exact number of 
sworn complaints sent up to the Grand 
Juries of this County during the past 
year. From the principal police jus- 
tice court in this city 953 sworn com- 
plaints have been transmitted to the 
Grand Jury during that period. Adding 
those sent up by the other magistrates 
of the city and county the aggregate 
must be swelled considerably beyond 
the figures. During the same period 
about 200 indictments have been pre- 
sented to this court. A comparison of 
the number of complaints before mag- 
istrates and the number of indictments 
found shows a great disproportion be- 
tween thetwo. Possibly some of these 
cases may have gone before the Special 
Sessions, and possibly some may have 
been frivolous and groundless, but I 
am informed by the capable and ex- 
perienced magist: ate who gave me the 
figures I have named that among the 
cases sent up by him in which no in- 
dictments were found, there was a con- 
siderable number of such character and 
supported by such testimony that if 
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they had been investigated indictments 
found, and that 
has frequently observed that parties 
of 


the Grand Jury rather than to go be- 


would have been he 


accused choose to »wait the aetion 


fore the Special Sessions and have a 
speedy trial, relying on the expectation 
that a Grand Jury may overlook or 
ignore complaints against them. 
Though complaints may originate 
before the Grand Jury either on papers 
sent up by magistrates or by informa 
tion given by persons who appear be- 
fore the Grand Jury, or information 
communicated by individual Grand 
Jurors, or even upon common rumor, 
yet when the Grand Jury once takes 
ot 


thenceforward are judicial and its pro- 


cognizance a case its funetions 
cedure is regulated by the rules of law 
that prevail in the ordinary courts of 


An 


only upon the testimony of witnesses 


justice. indictment can be found 
given under oath before the Grand 
Jury, and the witnesses and the testi- 
mony given by them must be such as 
would be competent on behalf of the 
State upon the trial of the indictment. 
of 


ment is by statnte made a competent 


The aceused on the trial an indict 
witness if he chooses to put himself 
upon the stand, but he cannot be eall- 
ed by the State. A 


whom a complaint is pending cannot 


person against 
be summoned before the Grand Jury 
and interrogated with respect to the 
A 


witness on the trial of a cause between 


subject matter of the accusation. 


other parties may be excused from an- 
swering a question if he can satisfy the 
court that his answer will tend to crim- 
inate himself. A person against whom 
an accusation is made, both on the 


trial of the indictment and on the in- 


vestigation before the Grand Jury is 


exempted from interrogation on clearer 


grounds. He cannot be called as a 





| 





THE NEW JERSEY LAW JOURNAI. 


witness or interrogated in any respect 
indictment 
against him on the evidence he_ shall 
give. 


with a view to found an 
As a party accused or suspected 
his privilege is absolute and unquali- 
fied. 


cation of this principle may operate to 


In some few instances the appli- 


defeat the course of justice, but this 
result is infinitely. preferable to that 
infraction of 
the principle of law which has been 


which would follow an 


mentioned. Practically it would make 
the accusation evidence of guilt, and 
lay on the accused the burden of ex- 
onerating himself from the imputation. 

Upon the evidence laid before the 
Grand Jury it is to exercise another 
That de- 
cision does not involve the trial of the 


judicial function—to decide. 


cause, a determination of the guilt of 
the aceused. If, after canvassing the 
testimony, there appears to be proba- 


ble for 
accused is guilty—sufficient 


grounds believing that the 
substance 
the put- 


ting of the aceused on trial for the 


in the accusation to warrant 


alleged offence—it is the duty of the 
Grand Jury to present an indictment 
against him. In this respect, also, you 
of the 
necused as well as of the prosecution. 
You should be of the exist- 


ence of sufficient grounds for the aceu- 


have in charge the interests 
satisfied 


sation before you present an accused 
for trial, and arraign him at the bar of 
the court. That is a duty you owe to 
But if the evi- 


dence diseloses sufficient grounds for 


him as an individual. 


the accusation, then it is a duty you 
owe to the public whom you represent 
to appear before the court as his ac- 
cusers. 

I have now explained in general 
terms the duties of Grand Jurors and 
given you some instructions with re- 
gard to your I trust I 
have succeeded in impressing on your 


procedure. 
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minds the importance and responsi-;and a true presentment make ; you are 
bilities of the service you have under-| to present no one through envy, hatred 
taken. The performance of its duties ‘or malice ; you are to leave no one un- 
is enforced by the obligations of the | presented through fear, favor or affec- 
oath, which is remarkable for its com-| tion, reward, gain or the hope thereof ; 


prehensiveness as well as its nee 


ness. You are to diligently inquire’ 


you are to present all things truly as 


they come to your knowledge. 


U.S. DISTRICT COURT FOR NEW JERSEY. 


JURISDICTION -MUNICIPAL 
BONDS. 


Halsey v. Township of New Providence, etc. 
August 16, 1880, 

Municipal bonds do not come within the pro- 
hibition of the act of March 3, 1875, (18 U. 
S. St. 470,) which enacts that ‘‘no Circuit 
or District Court shall have cognizance of 
any suit founded on contract, in favor of an 
assignee, unless a suit might have been 
prosecuted in such court to recover thereon, 
if no assignment had been made, except in 
cases of promissory notes, negotiable by, 
the law merchant, and bills of exchange.” 
Demurrer to Replication. 

Nixon, D. J.: The plaintiff, deserib- 
ing himself as a resident and citizen of 
the State of California, has brought 
this suit against the township of New 
Providence, in the County of Union, 
New Jersey, for the recovery of $15,- 
000, principal and interest, due upon 
several bonds alleged to have been 
issued by the defendant corporation. 

The declaration sets out the filing of 





the consent papers, with the affidavits 
annexed, required by the act of the 
legislature authorizing the bonds ; the | 
making and issuing the same, with the | 
recital upon their face of the authority 
under which they were issued; and 
that the plaintiff was the holder and) 
bearer, by purchase, for a valuable con- | 
sideration, in the open market. 


The defendants, after the general 
issue, plead specifically—(1) that John 
M. Wilcox, who made the affidavits in 
the declaration mentioned, was not the 
assessor of the township in the year 
18+7; (2) that the consent papers, 
authorizing the amount of money to 
be raised in the township, were not 
signed by a majority of the tax payers, 
as required by the statute; (3) that 
the commissioners, as such, did not 
borrow the faith of the 
township, nor negotiate the bonds for 
money; (4) that the affidavit of Wil- 
cox, the assessor, was not true, and 


money on 


that the persons whose names were 
signed to the consents did not, in 1867 
or afterwards, constitute a majority of 
the tax payers of the township, nor 
represent a majority of the real prop- 
erty in value ; (5) that the bonds were 
not registered in the office of the clerk 
of the county of Union before they 
were negotiated and sold ; and (6) that 
the commissioners failed to execute a 


ibond, with two or more sureties, for 


the faithful performance of their duties, 
before entering upon the duties of 


‘their office. 


, The plaintiff, after replying to the 
several pleas seriatim, adds a replica- 
tion to the fourth, fifth. sixth, seventh, 


‘eighth, ninth, tenth and twelfth pleas, 
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alleging, in substance, that after the} ownership of the bonds by citizens of 
said Jonathan Bonnell, Jarvis Johnson, | the same State in which the defendant 
and John Littell, in the declaration | corporation and 
mentioned, had been appointed and) through whom 


resides, from 


the 


or 


plaintiff derived 


sworn as commissioners for the cde-| title, deprive the court of jurisdiction ? 
fendant township, and after the filing The answer of the question involves 
in the oftice of the clerk of the county! the construction of the first section of 
of Union of the paper writing so signed | the act of March 3, 1875, (18 U. S. St. 
by the persons purporting to be tax! St. 470,) which enacts that “no cireuit 
payers of the county, with the several! or district court shall have cognizance 
affidavits of the commissioners and | of any suit founded on contract, in 


assessors annexed; and after the de-!favor of an assignee, unless a suit 
fendants, by the hands and under the| might have been prosecuted in suel 
seals of the commissioners, had made| court to recover thereon if no assign. 
and executed the several bonds in the} ment has been made, except in cases 
the| of promissory notes, negotiable by the 
same had been indorsed as registered | 
in the office of the clerk of the county! It will be perceived, on examination, 
of Union, as therein alleged, to wit, on|that this is a of the 
the first of July, 1870,—the same and|eleventh section of the judiciary act, 
each of them were, by the said com-}| with a change of phraseology as to the 
The latter 


ered, for a valuable consideration re-| specifies a “suit to recover the contents 


declaration mentioned ; and after 
law merehant, and bills of exchange.” 


re-enactment 


missioners, sold, negotiated, and deliv-| subject matter of the suit. 


ceived, to divers innocent purchasers | of any promissory note, or other choses 
thereof, in the open market, in the|in action,” while the recent enactment 
usual course of business, and without} embraces, “any suit founded on a con- 
any notice or knowledge whatever of | tract,” and excepts “promissory notes 


apy of the several matters and things|and bills of exchange.’ The object of 


in the said pleas in this replication 
mentioned, to wit, to Samuel B. Halsey, 
John Marsh. Charles F. Ogden, John 
L. Baldwin, Edwin Ford, Joseph Lo- 
vell. Caroline E Scofield, and James 
Jackson, all of the county of Morris 
and State of New Jersey; which sev- 
eral persons afterwards, to wit, on the 
day and year aforesaid, duly assigned 
and transferred the said bonds to the 
plaintiff, who then ana there, and hath 
ever since, continued to be the lawful 
owner and holder thereof. 

To this replication 
have demurred, and the ground of the 
demurrer is that the facts disclosed by 
the replication show that the court has 


no jurisdiction of the ease. 


both is the same—to prevent persons 
assigning contracts to nominal parties, 
residing in States, 
clothe the court with jurisdiction from 
This 
replication is put in tu claim for the 
plaintiff the benefit of the well-known 
doctrine that a purchaser with notice 


other merely to 


the residence of the litigants. 


may invoke in bis behalf the want of 
notice of a prior innocent holder. ‘The 
defendants, by demurring thereto, con- 


fess the truth of its allegations, and 





acknowledge that the plaintiff is a 
the defendants | bona side holder of the bonds, without 
/notice of the alleged defects in their 


inception ; City of Lexington v. Butler, 
14 Wall. 282, 295. 


It is conceded that such municipal 


Do these facts, to wit, the original| bonds are contracts, but they are not 
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the contracts that are contemplated by 
of the statute under con- 
lt is not a contract which 


the section 
sideration. 
the maker of the bonds enters into 


with the original holder, who transfers | 
his right of action, by assignment, to a 


subsequent holder, bat one made with 
every holier of a bond who has the 
right of action by reason of bis bona 
Jide possession. Such bonds have ail 
the qualities of negotiable paper, and 
pass from hand to hand without assign- 


ment, and henee come within the spirit, 


if not the letter, of the exception stated | 


in the act. 
The 
judge (Story) 


of the learned 
Bullard v. Bell, 1 
Mason 242, 252, although suggested in 


observations 


Ih 


reference to notes issued by a banking | 
institution, are quite pertinent to the 


ase of municipal bonds. 


“A note payable to bearer is often said | 
tu be assignable by delivery ; but, in: 
correct language, there is no assign-_ 


ment in the case. 


ete. 


He says: | 


It passes by mere | 327, and City of Lexington vy. 
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by an original and direct promise mov- 
ing from the maker to the bearer.” 

To the same effect was the opinion 
of the Supreme Court in the case of 
Smith v. Clapp, 15 Pet. 125, where it 
was held that the plaintiff, to whom 
had been assigned a promissory note 
payable to A. B., or bearer. was not an 


‘assignee within the provisions of the 
‘eleventh section of the judiciary act, 
‘although, in the declaration filed, he 


had averred that the note had been 
duly assigned over and delivered to 
him, whereby he became the bearer, 
The court said if was obvious, 
from the fact that the note was payable 


to bearer, that the assignment was by 


delivery merely, and not by indorse- 


ment, which must be in writing, and 
lid come 
within the prohibition of the law. See, 
also, Bradford vy. Jenks, 12 MeLean 
130; White v. Railroad Co. 21 How. 
575; Thompson v. Co., 3 Wall 
Butler, 


henee that the bolder not 


Lee 


. | 
delivery, and the holder never takes | supra. 


Taking this view, it is not necessary 


any title by orthrough any assignment, | 
but claims merely as bearer. The note | to consider whether the several pleas, 
is an original promise by the maker to | to which the replication is an answer, 


pay my person who shall become the|show any defence to the declaration. 


bearer : it is, therefore, payable to any |The court has heretofore expressed its 


and every person who suecessively|opinion fully upon the question, in 
holds the note bona fide, not by virtue | previous suits of a like character, on 
of any assignment of the promise, but | motion to strike out such pleas. 

| The demarrer is overruled. 
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VARIOU 


OPINION OF COUNSEL OFFICERS’ 
COMPENSATION- PRESID- 
ING JUDGE. 


c 
c 


Opinion of A. V. Schenck, 
the Board of Chosen Freelgolders of 


the County of Middlesex. 


squire, Counsel to 


The act of February 24, 1869, provided for 
the appointment of a President Judge of 
the Court of Common Pleas of the County 
of Middlesex, and that such additional Judge 
should receive a salary of $1,600 per annum, 
but should receive no share of the fees and 
then divisible among the 
Judges of said Court. Mareh 18, 1869, an 
act was passed giving the Judges of the 


compensation 


Courts of Common Pleas throughout the 


State a per diem of %3.00, which by the act 
of April 2, 1873, was increased to $5.00. 

Held, That the term compensation related to 
the per diem, and that the salary is the only 
money the President Judge is entitled to. 


{This opinion is directly contrary to the de- 


cision of the Supreme Court in State ex. rel. 


Strong v. Collector, 12 Vr. 232, and is inter- 


esting as a thorough discussion of the subject 
and criticism upon the reasoning of that case. | 

Charles T. Cowenhoven has present- 
ed « bill to the Board of Chosen Free- 
holders of the County of Middlesex, 
claiming additional compensation for 
services rendered as Law Judge of the 
Court of Common Pleas of the said 
County, from April 20th, A. D. 1869, 
to March 21st, A. D. 1873, inclusive, at 
three dollars per day, amounting to 
eleven hundred and fifty-three dollars ; 
and from April 15th, A. D. 1873, to 
March 30th, A. D 1874, inclusive, at 
five dollars per day, amounting to the 
sum of five hundred and eighty-five 
dollars. The whole amount thus claim- 
ed being the sum of seventeen hundred 
and twenty-eight dollars, with interest 
thereon. 

My opinion is now requested by the 


S TOPICS. 


,Said Board in regard to the legal lia- 
| bility of the said County for the claim 
in question. 

The claimant received his appoint- 


| 
| 


ment as Judge of the Court of Com- 
Jounty of Middle- 
sex, under ‘the act of the Legislature 
of this State, entitled ** An act to faeil- 
itute judicial proceedings in the County 
of Middlesex,” approved February 24, 
1869. 
said act it is enacted as follows : 

‘* And be it enacted, That such additional 


‘mon Pleas of the 


By the second section of the 


judge, by this act provided for, shall receive a 





salary of sixteen hundred dollars per annum, 
| payable by the Board of Freeholders of said 
| County, in quarterly payments, but shall re- 
| ceive no share of the fees or compensation now 
| divisible among the judges of said court ; pro- 
| vided, nevertheless, that he shall be at liberty 
| to practice law otherwise than in the courts 
| whereof he shall be judge.” 

It was evidently the intention of the 
| Legislature to provide for the compen- 
sation of the judge appointed under 
' this act, by a fixed salary, and to with- 
hold from bim any of the * fees,” or 
““¢ompensation,’ given by law to the 
other judges of the same court, at the 
| time of the passage of the said act. 

In order to ascertain what “ fees ” 
were divisible among, or ‘ compensa- 

tion ’’ was given to the other judges of 

the said Court of Common Pleas, on 
the 24th day of February, A. D. 1869, 
the time of the passage of the act in 
question, it is necessary to examine the 
laws on that subject, in existence at 
‘that time. On page 851 of Nixon's 
Digest [4th edition], we find the fol- 
lowing act : 

‘*A further supplement to an act to provide 
for the support of the government of this 
State, and to fix the salaries of public officers. 

| Approved April 6, 1865. 
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So. |. ‘The judges of the Court of Com- 
mon Pleas of the several counties of the State, 
shall each receive three dollars per diem for 
every day’s attendance at court. 

Sec. 2. 
the period of two years.” 

This act is referred 
to the Digest, under the 
“Judges of Common Pleas ; compen- 
do.” On page 312 of the 
same Digest, we find “ An act to regu- 


‘This act shall remain in force for 
to in the Index 

head of 
sation of 


late fees,” and as part of this statute, 
on page 319, “In the Courts of Com- 
mon Pleas. Fees to be divided among 
the judges who are attending court 
when the service is performed,” and 
then follow the several items and the 
amount prescribed for the service ren- 
dered. This act is referred to in the 
index to the said Digest, under the 
head of * Judges of Common Pleas. 
Thus it 


that the “compensation” [other than 


Fees of do.” will be seen 
“ fees,” | to which the Judges of the 
Court of Common Pleas were entitled 
by law, at the time of the passage of 
the act under which the claimant was 
appointed, and under which he accept- 
ed and held his commission, and of 
which * compensation,” it is declared 
by the same act, in express terms, he 
‘shall receive no share,” was the sum 
of three dollars per day, under the 
said act of April 6th, 1865, which was 
in force until April 6th, 1869, by virtue 
of the act of April 4th, 1867, and which 
“compensation ” is technically called 
“the per diem.” And yet the claimant 
now presents his bill for this very same 
“compensation * of three dollars per 
day, of which the act of the Legisla 
ture, under which he was appointed, 
declares in express terms, that he 
“ shall receive no share.” 

By an act approved March 18, 1869, 
[Laws of 1869, page 511], it is enacted, 
That the judges of the Court of Com- 
mon Pleas of the several counties of 


40 
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this State, shall each receive three dol- 
lars per diem for every day's attend- 
ance at court; and this act repeals the 
preceding acts of April 6, 1865, and 
April 4, 1867. And by an act, ap- 
proved April 2, 1873, | Laws of 1873, 
page 110], it is enacted, “That the 
Judges of the Inferior Courts of Com- 
mon Pleas in the several counties of 
this State, shall hereafter each receive 
a per diem allowance of five dollars for 
every day they shall actually attend in 
the discharge of their duties, at any 
stated or special term of the courts, 
holden in their respective counties ; 
which allowance the Collector;of the 
County is hereby anthorized and re- 
quired to pay upon a certificate of the 
Clerk and Surrogate of the County, of 
the number of days they shall so at- 
tend and the amount due for sneh al- 
lowance. | 

It is manifest that this act of April 
2, 1873, dues not repeal, or in any 
manner affect the act of February 24, 
1869, under which the claimant held 
his office, because, ° 

Ist. The latter is a special act, appli- 
cable to the County of Middlesex alone, 
and it is not referred to by the subse- 
quent general act. 

2d. The judge appointed under the 
act in question, is called therein the 
“additional judge by this act provided 
for,” in contradistinction to the other, 
or ordinary judges of the Court of 
Common Pleas. 

3d. His salary is fixed at sixteen 
hundred dollars, payable quarterly, by 
the Board of Freeholders of the Coun- 
ty. 

Ath. It is expressly declared that he 
shall receive no share of the fees or 


compensation then divisible among the 
other judges of the said court. 

The act of April 2, 1873, simply in- 
creases the compensation of the judges 
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of the Courts of Common Pleas in the|is manifest, not only from the words 


several counties of the State, which | thereof, 


was three dollars per day, on the 24th! the contexts of the whole statute, its 


but by comparing therewith 


D. 1869, to 
dollars per day; but it is silent as to 
the special act of February 24, 1869, 
the claimant held title to 


It does not remove the 


day of February, A. 


under which 
his said office. 
restrictions therein imposed, that the | 


additional judge, by that act appointed, | 


‘shall receive no share of the fees or 


compensation ‘then divisible among 
It 
peals all acts, and parts of acts, 7con- 
But the act of Feb- 
raury 24, 1869, is no more inconsistent 
with the aet of April 2. 1873, than it 
of April 6, 1865. 
There is not auy inconsistency between 
the act of April 2, 1873, and the act of 
February 24, 1869. 


ly parts of the plan or system, in the 


the judges of the said court.” re- 


sistent therewith. 


was with the aet 


They are evident - 


contemplation of the Legislature, and | 
ucts of April 6, 1865, | 
24, 1869. 


therefore. as no reference whatever is 


( leclared by the 


and of February Inasmuch, 


> | 
five 


Such 
the construction of the statute in ques- 
He reg- 


reason, spirit and cause. was 
tion by the claimant himself. 
ularly received his salary of sixteen 
hundred dollars per annum from the 
County, and gave his vouchers there- 


It is not until April, A. D. 1880, 


eleven years after the first item in his 


for. 


bill, and more than sé years after the 
expiration of his term of office, that 
he presents any such claim for addi 
tional compensation. 
fatal to State [ Clarke, Re- 
lator,| v. Karle, ‘Treasurer of Jersey 
City, 18 Vroom’s Rep. 84. 

But L would not advise the rejection 
of the 
alone, if I 


This delay is 


his e@laim. 


bill on the ground of delay 


of 


the justice and legality of the claim. 


was otherwise satistied 
The claimant has probably been influ- 
enced, in the presentation of this claim, 
by the opinion in the case of The State 


[ex. rel. Strong| v. County Collector of 


made to the act of February 24, 1869,; Middlesex, 12 Vroom’s Rep. 232. But 
by the said act of April 2, 1873, and as|I am constrained to say that the opin- 
there is no inconsistency whatever be-| ion in that case fails to satisfy my mind, 
tween the said two acts, by the weil} and that it does not, in my judgment, 

So 
act is not repealed by the latter, but | far from being satisfied by that opin- 


settled rules of construction the former | justify the decision of the court. 
remains in full force. State v. Clark,|}ion, Tam, on the contrary, convinced, 
1 Dutcher, 54; Trustees of Public| that it is not sustained by reason or 
School v. City of Trenton, 3 Stewart, | 
668. 

The object of the act of February 
24, 1869, and the intention of the Leg- | 
istature by that act was to give the| 


authority. 

The learned judge who rendered that 
vpinion, bases his conclusion upon the 
following language in the construction 
of the act of February 24, 1869, viz: 
“The only special provision on the 
the 
referred 


judge specially appointed under it, a} 


subject, is in second section 


of the to, 
simply excludes the additional judge 


salary of sixteen hundred dollars per | 


year, and to prohibit him from receiv- act above which 
ing. sharing, or participating in, any of 
re-| froma‘ share of the fees or compen- 
sation ' then ‘ divisible among the other 
But the per 


diem given to the Judges of the Pleas 


the fees, or compensation, then 
ceived, in any way, by the other Judges 
of the Court of Common Pleas. That | 
such was the intention of the statute! 


judges of said court.’ 
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is in no sense fees or compensation di. 
visible among them, or any of them. 
The expression relates to fees and costs 
allowed by the fee bill and other acts, 
which are to be paid to the court for 
certain official acts done and services 
performed, to be divided among the 
judges present.” 

The question here naturally arises, 
if the word * compensation ” in the act 
of February 24, 1869, does not mean 
The 
only “compensation ” which the other 
Judges of the Common Pleas then re- 
ceived, other than fees, was their “ per 


“per diem,” what does it mean? 


diem,” or three dollars for each day's 
attendance at court. When, therefore, 
the statute expressly declares that the 
judge appointed under it shall not re- 
ceive any of the fees or compensation 
then divisible among the other judges, 
how is it possible to mistake the mean- 
ing of the act, or the intent of the 
Legislature? What other “ compensa- 
tion” was there but fees and “ per 
diem?” And to hold that the statute 
by the term “ compensation, did not 
and could not mean “ per diem,” be- 
‘ause per diem was not divisible among 
the judges, is, in my judgment, a pal- 
pable evasion of the statute and en- 
tirely defeats the intention of the Leg- 


2”) 


islature. 
The other judges received, under the 


general law, each his ‘“ per diem,” and 
The fees were 


his share of the fees. 
divided among them. The “ per diem,” 
although not perhaps strictly * divisi- 
ble,” yet each judge received the amount 
due to him in proportion to the num- 
ber of days’ attendance at court. And 
in this connection the language of the 
act of April 2, 1873, is observable. 
This act calls this “per diem” an “ al- 
lowance;"’ and * which allowance the 
Collector is to pay upon a certificate of 
tbe Clerk and Surrogate of the Coun- 





ty, of the number of days they (the 
judges) shall so attend, and the amount 
So that, un- 
allowance 


due for such allowance.” 
der this act, the ‘ per diem ~ 
to the Judges of the Court of Common 
Pleas, to divided 
among them, by the County Collector, 
under the certificate of the Clerk and 
Surrogate of the County, according to 


is distributed or 


the number of days the judges shall 
attend and the 
amount certified to be due for such al- 


court according to 
lowance. 

These several items of “ fees ” and 
“per diem ” constituted the “ compen- 
sation” of the Judges of the Court of 
Common Pleas, other than the judge 
by the act of February 24, 1869, ‘“ pro- 
vided for.” The special judge, under 
the act in question, received a salary of 
sixteen hundred dollars per year. This 
was /is compensation ; and, in order to 
remove all doubt, the act declared that 
he should receive no share of the fees 
or compensation then divisible among 
the other judges. It being, therefore, 
the object and intention of the Legis- 
lature by this act to give the judge ap- 
pointed under it a salary of sixteen 
hundred dollars per annum, and to 
prohibit him from receiving any other 
fees or compensation then received by 
the other judges of the same court, 
how can it possibly affect this inten- 
tion whether such fees, or compensa- 
tion, or “ per diem,” then received by 
the other judges, or to which they were 
legally entitled, should be + divisible ” 
among them, or in what manner the 
same should be received by or paid to 
them. 

But admitting that the word * divis- 
ible” is not strictly accurate as express 
ing the mode of payment of the com- 
pefisation or “ per diem” to the other 
Judges of the Court of Common Pleas, 
shall the plain and evident intent of 
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the Legislature be defeated by the use| 512; Douglass v. Chosen Freeholders 


of a word not strictly applicable in its 
terms, or shall that word be construed 
according to that intent, or, if neces- 
sary, be rejected as surplusage. The 
object, and the only object, of judicial 
investigation, in regard to the con- 
struction of doubtful of 
statute law is to ascertain the intention 


provisions 


of the legislature which framed the 
statute. Sedgwick, 194. 

Such construction ought to be put 
upon a statute as may best answer the 
the had 
view ; Thompson v. Egbert, 2 Harri- 
son's Rep. 459. 


intention which makers in 


C. J. Beasley says in 
The State, 12 
Vroom’s Rep. 597, “The sole business 


the case of Halsted v. 


of the court is to find the meaning of 
this law and then to give it effect. in 
that sense.” 


Le- 


is a 


Story, Justice, in Wilkinson v 
land, 2 Peters, 662, says: “This 
legislative act, and is to be interpreted 
according to the intention of the legis- 


lature, apparent upon its face. Avery 





technical rule, as to the construction or 
Soree of particulars terms, must yield | 
to the clear expression of the perma- 
nent will of the legislature. The only 
question then is, what is the intent of 
the legislature?” Whenever the inten- 
tion ean be discovered, it ought to be 
followed, with reason and discretion, 
the of the 
although such construction may seem 
its letter. And the real 


intention, when ascertained, will pre- 


in construction statute, 


contrary to 


vail over the literal sense of terms ; 
Morris Canal v. Central R. R., 1 C. E. 
Gr. 419; Wallace v. Wallace, 2 H. W. 
Green, 623, 625; Woodbridge v. Am- 
boy, Coxe 214: Howard v. Blackford, 
per Kirpatrick, J, Pennington’s Rep. 
785; Waters v. Quimby, 3 Dutcher 
311; Livermore v. Board of Frehold- 





ers of Camden, 2 Vroom’s Rep. 511, 


of Essex, per Beasley, C. J., 9 Vroom’s 
Rep. 219; Tonnele v. Hall, 4 Coms. 
140 ; People v. Utica Ins. Co., 15 John- 
son's Rep. 358; Jackson v. Collins, 3 
Cowen, 89, 96; Murray’s Lessee v. 
Baker, 3 Wheaton 541; Selby v. Guy, 
11 Wheaton 366. 

Where any are obscure 
doubtful the intention of the legislature 
is to be resorted to in order to find the 
meaning of the words ; People v. Utica 


words or 


Ins. Co., 15 Johnson's Rep., bi supra. 

Even penal statutes should not be 
construed so strictly as to defeat the 
obvious intention of the legislature. 
The United States v. Wiltberger, 5 
Wheaton, 95; The American Fur Co. 
v. The United States, 2 Peters, 358. 
And words may be treated as surplus- 
age when necessary to carry out the 
intent; United States Stern, 
Blateh. C. C. 512. It is not so much 
the abstract meaning of words, which 


Vv. 5 


is to be regarded, but the sense in 
which they are used in the particalar 
statute, and this is to be ascertained 
from the context; McIntyre v. Jngra- 
35 Miss. 25. The duty of the 
court, being satisfied of the intention 


ham, 


of the legislature, clearly expressed in 
a constitutional enactment, is to give 
effect to that intention and not to de- 
feat it by adhering too rigidly to the 
mere letter of the statute, or to techni- 
rules construction. Oates v. 
First National Bank of Montgomery, 
Supreme Court of the United States, 
December, 1879, 9 Reporter, page 97. 

Mr. Justice Washington in the Su- 
preme Court of the United States, 2 
Branch 399, uses the following lan- 
guage in regard to the construction of 


cal of 


statutes : 


‘‘Where a law is plain and unambiguous, 
whether it be expressed in general or limited 
terms, the legislature should be intended to 
mean what they have plainly expressed, and, 
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consequently, no room is left for construction. 
But if, from a view of the whole law, or from 
other laws in pari materia, the evident inten- 
tion és different from the literal import of the 
terms employed to express it, in a particular 
part of the law, that intention should prevail, 
for that in fact is the will of the legislature.” 

This rule of interpretation not only 
commends itself as being just and 
reasonable, but was cited with approval 
and adopted by the Court of Errors 


and Appeals of this State, in the case 
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of Rudderow, Collector v. The State, 2 
Vroom’s Rep. 515, and in my judgment 
governs the case in question. 

I therefore respectfully advise the 
Board of Chosen Freeholders to reject 
the bill for the reason that its payment 
is not warranted by law. 

Ap. V. ScHENCK, 
Counsellor at Law. 
New Brunswick, July 20, 1880. 


DECISIONS IN VARIOUS COURTS. 


U. S CIRCUIT COURT, N. D. 
OF GEORGIA. 


PETITION FOR REMOVAL. 


The State of Georgia v. A. W. Port et al. 

On the 2d day of July, 1880, an 
affidavit was made by Mary E. Jones 
before John B. Suttles, Jr., a justice 
of the peace of Campbell County, Geor- 
gia, charging that on June 24, last, at 
said County, the defendant, A. W. 
Port, and twelve others, did commit 
the offence of murder upon the person 
of William A. Jones. The affiant de- 
clares also that her affidavit was made, 
that a warrant might issue for the 
arrest of the accused persons. 

Thereupon the justice issued a war- 
rant for the arrest of the parties charg- 
ed in the affidavit, directed to any 
sheriff, deputy sheriff, coroner, consta- 
ble, or marshal of the State of Georgia. 
The warrant came to the hands of H. 
L. Collier, deputy sheriff, of Fulton 
County, Georgia, within whose limits 
the accused resided. On July 7, Col- 
lier arrested and took into custody Port 
and nine others of the accused, and 
made a return to that effect upon the 
warrant on July 13, and before they 





had been taken before the justice of 
the issued the warrant 
against them. 

Port and the other parties arrested, 
being in custody of the sheriff of Ful- 
ton County, filed their petitions under 
oath in the United States Circuit 
Court for the northern district of 
Georgia, of which Campbell County 
forms a part, in which they alleged the 
making of the affidavit, the issuing of 
the warrant, and their arrest there- 
under, as above set forth, and prayed 
for the removal to said court of the 
prosecution which they alleged had 
been commenced against them. Their 
petition stated the ground that they 
were officers appointed under and 
acting by authority of the internal rev- 
laws of the United States, 
and that the act for the alleged 
commission of which said affidavit was 
made, and said warrant of arrest was 
issued, was done, if done at all, in their 
own necessary self-defence, and while 
engaged in the discharge of their duties 
as deputy collectors of internal revenue. 

Upon this petition for removal, the 
‘case came on for hearing before the 
United States circuit court for the 


peace who 


enue 
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northern district of Georgia. 
Abstract of Opinion. 

Woops, C. J.: 1t is conceded that the 
petition for removal contains all the 
averments necessary to be made under 
section 643 of the United States Re- 
vised Statutes for the 
criminal prosecution from a State to 
the Federal courts. Heretofore the 
constitutionality of the act under which 
this removal is sought has been vigor- 
ously assailed in this court. That 
question, however, has been definitely 
settled in favor of the constitutionality 
of the act by the recent decision of the 
Supreme Court of the United States in 
the case of the State of Tennessee v. 
James M. Davis, October term, 1879. 

The question which has been mainly 
discussed by counsel is, whether, under 
the facts of this case, it can be held 
that a criminal prosecution against the 
in a 


removal of a 


aceused has been commenced 
court of the State within the meaning 
of section 643 of the Revised Statutes 
of the United States. 

Leaving out that portion of the sec- 
tion which does not apply to this case, 


it reads as follows: ‘“* When any * * * 


criminal prosecution is commenced in 
any court of a State against any offi- 
acting by 


cer appointed under or 
authority of any revenue law of the 
United States now or hereafter enacted, 
or against any person acting under o: 
by authority of any such officer on ac- 
count of any act done under color of 
his office or of any such law, or on ac- 
count of any right, title, or authority 
claimed by such officer or other person 
the said pros- 


*~ * 


under such law ; 


ecution time before the 


trial 
moved for trial imto 
next to be holden in the district where 
ile same is pending, upon the petition 


may, at any 
final hearing thereof, be re- 
the cirenit court 


or 
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of such defendant to such circuit 
court.” 

The first question for decision under 
this statute is, has a criminal prosecu- 
tion been commenced against these 
defendants? It is insisted by counsel 
for the State of Georgia that a criminal 
prosecution cannot be considered as 
commenced until indictment is found. 
I have been able to discover no solid 
ground for this claim. An affidavit, 
charging the defendants with the crime 
of murder, has been made and filed by 
a competent person before a judicial 
officer competent to act. The law 
makes it his duty to consider the affi- 
davit, and to determine whether its 
averments make it incumbent on him 
to issue a warrant for the arrest of the 
parties accused. He has performed 
that duty, and decided judicially that 
a warrant should issue. He has ac- 
cordingly issued his warrant and di- 
rected it to the proper officers, requir- 
ing them to arrest the parties named 
therein. This warrant has come to the 
hands of the sheriff of Fulton county, 
who, in obedience to his mandate, has 
arrested and taken into custody, and 
for six days has held in custody and 
deprived of their liberty, these defen- 
dants. To be able to say to them, 
when they apply for the removal of 
this prusecution, that their petition 
must be denied because no prosecu- 
tion has been commenced against them, 
the court must shut its eyes to the 
conceded facts in the case. It would 
be hard to convince a man who was 
taken away from his business and fam- 
ily, and held in custody by a sheriff on 
a Jawful warrant for his arrest, duly 
issued by a judicial officer upon an 
affidavit duly made before him, charg- 
ing him with an offence against the 


criminal laws of the State, that no 
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criminal prosecution had been com- 
menced against him. 

There is nothing in the words of 
section 643, nor in its purpose, to war- 
idea. Its object is to 


rant such an 


take from the State courts jurisdiction | Crown Cases, 222). 


of all cases that fall within its terms as 
svon as they are commenced. 


the warrant is issued. 
jheld in the ease of Queen v. Brooks 
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Now, when is a criminal prosecution 
Obviously, as soon as 
It has been so 


commenced ? 


‘and Gibson, 1 Denison, 217, (5 British 


* * * m” % 


Petition granted. 


MISCELLANY. 


NOTES. 


The Chancellor arrived home from Europe 
in the steamer A/yssynia on Wednesday, Sep- 
tember sth. 


The Vice-Chancellor took a fortnight’s vaca- 
tion in the Maine wilderness. He returned to 
Newark September 30, to the 
Chancellor, and left town again to be absent 


confer with 
two weeks. 


Mr Frederick 'T. Frelinghuysen has had a 
violent attack of intermittent bilious fever. 


He is slowly regaining his strength and it is | 


hoped that he may recover soon. 
NEW BOOKS. 


A TREATISE ON THE LAW OF PUBLIC SCHOOLS, 
by Finley Burke, Counsellor at law. Coun- 
cil Bluffs, lowa. New York: A. S Barnes 
& Co, 1880. 

This 
relating to public schools. It is a small octavo 
volume of one hundred and fifty pages, pret- 
The publishers, who are 
not in the habit of making books for lawyers, 


is an excellent handbook of the law 


tily bound in cloth. 


have not thought it necessary to make it large, 
inconvenient and expensive, and at first sight, 
therefore, it may not seem to be a law book, 
but on examination it will be found to contain 
a concise and careful statement of the law re- 
lating to the constitution and management of 
public schools with numerous references to 
cases and a good index. 

It treats of taxation for public schools and 


of exemption of school property from taxa-" 


tion ; the use of school property; the regula- 
tions of public schools ; the employment of 


teachers ; the duties of officers and trustees : 


lthe law regulating their clection; the con 
demnation of property for the purposes of 
| public schools, and the power of corporal pun- 
_ishment. 

Intended principally for the guidance of 
| persons engaged in the management of the 
| public schools, it forms an excellent text book 
| for the lawyers with whom they may consult 
and will perhaps accomplish its purpose more 
safely when used in this way. 


XXXII New Jersey Equrry Reports. Rer- 
PORTS OF CASES DECIDED IN THE CouRT OF 
CHANCERY, PREROGATIVE CoURT AND ON AP- 
PEAL IN THE Court’ OF ERRORS AND APPEALS 
OF THE STatE OF New Jersey, by John H. 
Stewart, reporter. Volume V. ‘Trenton : 
McCrellish and Quigley. 1880. 


| 
| 


This volume contains the opinions delivered 
|in the Court of Chancery and the Prerogative 
Court at the February and May terms, 1880, 
and in the Court of Errors and Appeais at the 
| March and June terms, 1880. At least a month 
| before the opening of the October term of the 
| Court of Chancery and two months before the 
next session of the Court of Errors, the opin- 
ions delivered at the preceding terms have 
| been printed and published in a bound volume, 
|The work of the reporter has been done 

The 
In every important 


| promptly but not hastily cases have 
| been carefully prepared. 
/case in the Court of Errors the arguments of 
citations 


counsel have been stated and their 


have been fully collected. Long and careful 
notes have been written upon a great number 
| of the opinions. ‘The substance of each case 
/has been clearly stated in head-notes which,in 
the case of the Chancellor’s opinions, were 
written by the reporter, and the index com- 
plete and well-arranged. The 


has been well done and the volume presents 


printing, too, 
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an excellent appearance. We are quite will- 
ing that this volume of the Equity Reports of 
New Jersey should be compared in substance, 
in arrangement and appearance with the re- 
ports of any other State in the Union. 
This volume contains a great number of 
interesting and valuable cases. 
Tae Law oF SuFFRAGE AND ELEctions, with 
an appendix, by M. D. Naar. Trenton: 
Naar, Day and Naar. 1880. 


This is an excellent hand book upon an im- 
portant subject upon which every lawyer who 
has a regard for the good opinion of his neigh- 
bor ought to be well informed. If the lawyer 
is not well informed, his neighbor who avails 
himself of this book soon for it 
would be easy for any intelligent man inter- 


will be so, 
ested in political matters to obtain from this 
volume a very good understanding of the 
chief rules and principles relating to the right 
The 


book, however, is essentially a law book ; its 


of suffrage and the conduct of elections. 
discussions are based chiefly upon statutes 
it 
numerous references to decisions in all parts 


and the decisions of the courts ; contains 
of the country, an index and a table of cases. 

The first chapter relates to the abstruse sub- 
ject of State and Federal citizenship, but the 
discussion is contined to the right of suffrage, 
in regard to which the author states clearly 
the doctrines of the of the 
United States Supreme Court quoting from 
The second 


recent decisions 
the cases at length in the notes. 
chapter gives the provisions of the constitu- 
tions of the various states in regard to the 
right of suffrage, referring usually to a leading 
case decided in the State. The subject of 
what the author calls Suffrage Residence is 
discussed in a general way without an attempt 
to solve all the questions in it. The Conduct 
of Elections, Inelligible Candidates, Registra- 
tion Laws, Taxes and Suffrage, Bribery and 
Corruption, Election Contests, are the sub- 
of 
great variety of political as well 
They treated 
however, in a practical rather than speculative 


jects other chapters and suggest a 
as legal 
questions. are in 


manner. ‘The aim of the author seems merely 
to have been to give information in regard to 
the statutes and decisions. 

An appendix contains the provisions of the 
Constitution and Statutes of the United States 
in regard to elections. 


AMERICAN HeraLttTH PrRIMERS—IHE SKIN IN 


the book, 
| second volume fully answers the expectations 
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Heats anv Disease, by L. Duncan Bulk- 
ley, M. D. Philadelphia: Presley Blak- 
iston. 1880. 

Although a lawyer to be thoroughly equip- 
ped for the work of his profession is obliged 
to know every thing, yet this knowledge is 
only acquired pro hac vice as it were, with ref- 
erence to the case in hand and with the stimu- 
lus of a retainer. We cannot presume, there- 
fore, to review this book critically, but only 
accept it gratefully at the hands of the pub- 
lisher. It has certainly given us a great deal 
of useful information for ourselves and we 
have no doubt but that in some of the curiously 
various cases that come within a lawyers 
practice, we shall find in this book the very 
knowledge we need, stated clearly and con- 
cisely.’ 

The object of the book may be stated in the 
authors own words as ‘‘four fold : first to cor- 
rect certain popular prejudices in regard to 
the subject of diseases of the skin; second, to 
give directions in regard to the care of the 
skin in health and for the prevention of dis- 
ease ; third, to afford a certain amount of pop- 
ular information as to the principal diseases 
which affect the skin, their recognition and 
home management; and lastly to give direc- 
tions whereby the patient may assist the prac- 
' titioner in the cure of this class of diseases.” 
The book is well furnished with illustrations 
from the microscope. 


Thomas Jarman, 
Esq., in three volumes. Volume [I. Fifth 
American, from the Fourth London Edition 
to American de- 


A TrearisE ON Wiis, by 


with notes and references 

cisions, by Joseph F. Randolph and Wil- 

lalcott, of the New Jersey Bar. Jersey 
Frederick D. Linn & Co. 1880. 


r 


liam 
City : 
In our notice of the first volume of the work 
in April last we expressed our gratification at 
the fact that the editing of a legal classic like 
Jarman had been undertaken by New Jersey 





lawyers, and our satisfaction with the manner 


in which the task had been begun. This 
aroused by the first. It is executed with the 
same thoroughness and accuracy on the part 
Many of 
the notes are complete essays on the subjects 
of which they treat. This volume contains 
| its own index and table of cases, On the pub- 
| lication of the third volume we hope to speak 


fully of the work as a whole. 


of the editors and the publishers. 








